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1. _Contractinq agency haa responsibility for
wrteritiniig whether,. first article testina
is required and, under dpplicable’ regulations,
may waive requiremént where similar or identi-
cal supplies havenbeen previously. furnished
by bidder and accepted hy Government,. Waiver
does not constitute preferential tceatment
or: create unfairuadvantage for prior producer.
However, if testing ic required, ASPR specifi-
cally states that its cost shall be a fartor

\in evaluation of bids.

2. ‘The possibilily of a biyZin does not p{rovide

‘ ‘basis upon which a’( award may,Kbe challenged. Re-
jection of a bid for too low a price requires a.
determination of nonresponsibility, which in this
case has not been m&de by precuringy agency.

3. Allegations of improprietiES iﬂ pasr procurements
dating back to 1964 are untimely and will not be
eonsidered under GAO's ble protest prlocedures.

“+ Homexx International Corporation (Homexx), the
.‘hi ‘d-low bidder under solicitation No. N00019-rb ~B-
0004, issued by the Ndval Air Systems Command (NAVAIR),
pxotests award ‘of a contract for ejector bomb racks
and adapter xits to any other firm,

Tﬁe soliﬂitation was iesued May‘16, 1978.. Imme-
diately oefore the. stheduled b d opening,‘Homexx pro-
tested ‘that the addition of an evalilation factor of,
$70, 000,;the estimated cost 'of, first articlentesting,“ .
to thekbid of any. firmiwhich had not previously’ produced
these items waé' arbitrary and caprieious. Homexx argued
that  the evaluation factor: discriminatrd against bid-
ders not currently ‘in production of the end items,
particularly small businesses
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.. NAVAIR postponedibid opcring to coneider thi;\
protest, then resohequled it for July 12, 1978, Alter
opening, Homexx'additionally protested pn grounds that
Patty Precision Produ*te'Compans (Patty): the low
biddexr, was not financially responsible. and that the
bids of both Patty and Marvia Eng*‘neering Company, the
second-low bidder, were below cost and should be re-
jected as attempted buy-inB.

While it was not clear from the initial protest,
in its commeiks on the NAVAIR report, oounsel for. .
Homexx states that>neither the need for first artiole
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Rather, the basis of protest appears to be that since

the evaluation factor had not previously been incorpora-

ted in NAVAIR solicitations for cimilar equipment, and
sinze it was not applied to all bidders in this case,

it should not be used at all, |

NAVAIR states tnat in“1l5 previous Rrocuremen%e,
the cost of first article testing was uzed’as an
evaluation factor in one case. In the’ remaining case-,
it was not a factor, but this was either becauso the
procurement was noncompetitive or because nc prospec-
tive contractor qualified for a waiver of first article

testing.

¥ .our Offioe cona” tentl& has heldfthat oontraotinq
agencies are vested with the reayonsibility of deter-
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minifig the' amount of testing necessary to; assure
schificatiopacomp]iance. Modular. Devices,uInc.,'
B-182288, August 20, 1975; 75-2 CPD 119. Waliver of
first article. testing also ig/'a matter of administra—
tive discretidh, which we will not question Un}ess
there is a.clear showing that the waiver was ajbifrary
oricapricious.; Armed Services Procurement'Regulation
(ASPR) § 1-1903\a) (1976 ed,), specifically provides
that . where supplies identical or similar to; those o
ﬂalled for have been ‘previously furnished bw;an offeror
and have been acoepred by'the Government, the’ require—
Jpent for first article approval may»oh 'waivad.  Astro-
bom Eléétronics,, Indorporated, B-190384, February 13,
CPG 122. On the other hand, if it is
determined that first article testing is neoessary
ASPR § 1-1203(a)(iii) states that the cost to the
Poaernment shall be a factor in the evaluation of bids
and'proposals, to the extent that such cost can be

realistically estimated.

AR

m——— e e e ——— —

__._A__.___._._....______A.
e

—



—

1)

‘ ._r!

] .
s 7
..

B-192034 o i 3
’

- \)

In this case, we believe it was within NAVAIR'

'diocretion to deteraine: that‘firstfarticle testing

could be waived if similar or identical, supplies pre-
viously had been furnished by.a bidder N Wi also find
that applicable regulations required NAVAIR to consider
the cost of such testing in evaluating all. other bids.
Although we agree with Homexx that this provides an
advantage to the incumbent contractor, tho Goverhment
is not required to eq\slize such an advantage with
regard to 3ll other bidders.; Waiver of requirements
for preliminary samp.es and testing does not, as a
matter of law, constifute pieference or unfair action
by the Geverriment., Ser Keuffel & Esser Conpqu,
8*190174, April 13, 19'/8, 78-1 CPD 281 and cases cited
therein,

1 Neither is the possibility of a bu;—in or the
submission of & ‘pelow costibio\a proper ‘basis upon
whichztoichallenge the validity of a contract, award.
Proper rejection of a bia as extremely low: requires a
determ{nation that the bidder is nonresponsible. S
consolidated Elevator Company, B-190929, March 3, 1978,
78-1 CPD 166._.In this case, the. NAVAIR report to our
Officexindicates that any protest:on this basgis is
premature, since a pre-award survey . of the low bidder
has not vet been completed. Moreover, affiimative
determinations of responsibilitygare not reviewed by
our Office unless frilld on the part of procuring cffi-

.cials is shown or failure to meet definitive responsi-

bility criteria is alleged. Id. Neither exception
applies here.

\Counsel for Homexx has cited a number of other
prod]rements, dating back as far as 1964, in an
attempthto show that the Navy has. improperly-solicited
and awarded contracts for bombiracks and rocket launch-
ers. ;: Under our Bid Protest Procedures, 4 C.F.R. 20
(1977), protests with regard to these procurements

are clearly untimely, and our decision must be based
solely on the facts of the instant case.

Accordingly, the protest is denied.
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Acting Comptrelle General
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